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June 22, 2005

Mr. Paul L. Seavmarter

Swiumarer Keasler Whelan Withey
200 Second Ave. W.

Scuule, WA 98119

Re: Adams UIM Cluim
Our File No. 167-803

Dear Mr. Siritmatter:

Truck Insurunce Exchange (“Truck") has asked us to pravide this lener explaining
ils coverage position with respect to underinsured motogist (“UIM™) claims avising
from injuries suffered by Ethel Adams as a resuly of a Mareh 23, 2005 motor
vehicle collision, and also 1o respond further @ your May 10 lewer 1o William
Havper. As a result of its investigation to dare, Truck has made the Yollowing
coverage derermunatons:

(1) Ms. Adams gualifies as an “insured” for UIM coversge under Truck business
auto policy 60219-36-15 and commercial umbrells policy number 60246-82-34.
Each policy pravides a $1 million Jimir for all claims arising fram any one accident.
The total amount of UTM caverage under bath palicies in $2 mullion.

(2) Ms. Adams is nor entitled o UIM coverage for cloims based on the fanlt of
Michue! Testa. Truck concludes the Testa’s canduer cansing the collision was
intentional snd therefore doms nop sarisfy the business auro palicy definition of
“accident™ Testa’s canducr daes not give rise ta a UIM claim for that reuson.
Basauss umbrealla UIM coverage fallows form with the business aulo policy, Truck
is denying UIM coverage under both policies for any UIM claim basad on Tesm's
conduct.

(3) Mas. Adams is entitled 1o UIM coverage for claims based on the neghpence of
any other driver invalved 1n the collision. Farmers will continue its investigarion of
the collision in order o make a dererminsnon regarding possible negligence by
drivers other than Testu.

'S NDIN 5

Truck’s understanaing of the facts and circumstances of the March 23 collision that
causad Ms. Adams’ injuries as set farth below is based pnmanly on review of
media und police reports. und wlso the review of the Informadon filed by the
preseculor’s office 1n support of eriminel charges against Testa. (Copics af thase
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maueriuls are enclosed with this lener.)

On March 26, 2005, Ms. Adams was driving a company car while acting in the course and scope
of her cmployment as an cmployee of Edgewood Denral Laboratary, Earlier that day Testa had
gOne 10 4 pawn shop and was 1old thar the jewelry he wanted 1o pawn was worthless. Tests
1slephoned his girifricnd, Elizabeth Campo, from the pawnshop and became angry on the phone
with her. Afterwards he verbalized a threar about killing Campo to the pawnshop cmaployee.

Campo telephonad the pawn shap after Testa had lett and was vald abour the threat. She decided
to drive from the home she shared with Testa in Edmonds 10 her sistar's home in Ballard. While
driving in opposite directions on Aurora Avenue (Campo southbound and Testa nosthbound),
Tesra spotted Campo. Testa reversed dircetion and began chasing Campo, bumping her vehicle
with the tuck he was driving.

Campo made a left turn into 2 parking lot against u red light and Testa felloweq, conrinuing to
bump her vehicle in the parking lo.. Campo eventudlly left the parking lot and began traveling
northbound on Aurara, with Testa (ollowing and continuing 1o bump ar ram her vehicle as they
drove, Campo finally lasi conwol of her vehicle, which overrurned into the sauthbound lanes on
Aurora Avenue. Wimnesses staled thay it appeared thac Testa was Itying o push Campo vehicle
inta the oncoming southbound waffic. Five additional vehicles were then tnvolved in a vanety of
collisions, onc of which was the vehizle dnven by Adams.

According ta the Police Traffic Collision Repar, the Adams vehicle was struck by the Campo
vehicle. The Adums vehicle also impseted a vehicle driven by Dontinguez Maran. The
Collision Report nates that the Adams vehicle caughe fire, which was extinguizhed by a citizen at
the scene.

The King County Sheriff ncident Repori describes mare detsiled wilness accounts of the
incident. Inital reparts were that a grey Toyola pickup (Testa) and & white Ford pickup (Campo)
W ROUTHRE She An0iher ofi Aurcsd Avenue. Br the nume officers amved on the scane, the
multiple car collision involving Adams huad occurred. The consensus of the wimess repors
described in the Incident Reparr appears ta be that Testa was fallowing Campo and repeatedly
ramming her vehicle. A portion of the incidenr was canght on 4 video surveillance camera at s
car dealership. Truek is seeking, but hus not yet abtained, a copy of that video tape.

Testa apparently claimed o police a1 the scene that Campo was his girlfriend and had stolen his
muek. (According to the Callision Repor, the vehicle driven by Campo is regisrered to Darryl
Wayne Moss of North Bend.) A newspaper repart states tha) Testa ulsa claimed that Campo was
the ane who had initisted the incidant by chasing him and swerving inta his vehicle.
Nonetheless, Testa’s version of events with himsell as the viclim of Campo's aggressive drving
doas not appear 1a be credible,
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Tasta has been charged with first degree assault under RCW 9A.36.01 1 with respect 10 the injury
caused to Camps in the collision, and vehicular assault under RCW 46.61.522 with respect Lo the
injury caused to Ms. Adars.

IRUCK POLICIES

Truck issueqd policy number 60219-36-15 including business aulo coverage 1o Edgewood Dental
Laboratories as named insured. The policy includes UTM coverage with limits of $1 rullion.
The business auto policy ineludes 3 CA 21340702 Washington Underinsured Motornst
Coverage endorsement. The UIM endorsement extends UIM coverage as follaws:

A.  Coverage

1. We will pay all sums the “insured™ is legally enticled o recover as
compensatory damages from the owmer or driver of an
“Underinsured motor vemele”. The damages must result from
“nodily imury” ar “property damage” sustained by the “insured”
cansed by an “accident™. The owner's or driver's liability for these
damages must sesult from the ownership, muintenance or use of
the “underinsured motor vehicle”.

The UIM endorsement daes wot define “accident.” The Business Auta Coverage Form supplies
he following defination of “accident™

A. “Accident” includes continuous or rcpeated exposure o the same
conditions resulting in “badily injury” ar “property dumage".

Truck also issued Commercial Umbrella Policy number 60246-82-34 1o Edgewood Dental
Laboratories as named insured. The liability limil {3 $1 million for any one loss and in the
ugSrazars, Ths umbrsllz  policy includas :w:n  E3338 Endorsement Adding
Uninsured/Underinsured Morarists Caverage — Following Farm Coverage endarsement which
pravides as follows:

2, We will indemnity the insured for sums recoverable under Lininsured
Motorists Coverage or Underinsured Matorists Caverage (herzafte¢
referred vo az UMYLIIM) bur anly In the extent coverage 13 pravided m
“underlying insurance."” Our obligarion o indemnify thé insured ander
this endorsement applies only 10 campensatary damages the insured is
legully entitled s yecover under such UM/UIM coverage, and then only
for damages in excess of the “retained limir.”
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COVERAGE ANALYSIS

As auaed at the owset, Truck has determined that Ms, Adams qualifies as an “insured” for UIM
coverage under the business auto policy issued wo Edgewood Dental Laboraories. UIM
coverage under the umbrella policy fallows farm with the underlying business auto policy and
depends on the exiemt to which the underlying policy pravides caverage. As such, the
availahility of UIM coverage under either policy depends on whether the busingss auro policy
UIM caverage applies, with the umbrella UIM cndorsement merely serving o increase the
applicable UIM limit from $1 mllion o $2 mullion.

UIM coverage docs not apply 10 any claim based on Tesra's conduct, hawever, based on Truck's
conclusion thar Testa's conduet causing the collision was nientional and thereby does not sansfy
the business auto policy dafirution of “accident.”

The UIM insuring agreement in the business auto palicy extends coverage for injuries caused by
an “accident,” including eontinuous or repeated exposure lo condiions. Washingion courts
apply-the following definition va the term ~sccident” when used in 2n insurance policy:

[Aln eccident is never present when a deliberate act is performed unless some
addidonal unexpecied. independent and unforescen happening occurs which
produces or brings abour the resull of injury o dewth. The means as well as the
result must be unfareseen, involyntary, unexpected and unusual.

See Roller v. Stapewall Ins. Co,, 115 Wn.2d 679, 684, 801 P.2d 207 (1990) (citations omitted).
Thus, the common meaning of “accident” does not depend on the perspective of the mjured
insured, bur instead essentially depends on the intent of the person causing the injury or damage.

Based on the information concerning Texta's conduct as described above, Truck conclndes that
he acted intentionally in ramming Campo's vehicle, causing it w overtum and pushing it into the
scuihbound lunss of Awom Avenue, and thereby cagsing the mulliple vehiele eollision that
resulted in injury to Ms, Adams. Testa’s conduct does not satsfy the applicahle definition of
“accident.” Truck is denying caverage tor UIM claims based on Testa's conduct far this reason.

Nonetheless, Truek is not denying UIM coverage with respecy 1o the possible negligence of any
other dnver invalved in the collision whose conduct may have been a proximate cause of Ms.
Adam?' injuries. Truck as of yer has not aptained information sufficient 1o make a determination
regarding the negligence of any driver other thun Tests. Truck intends to continue its claim
mvestgaton and will advise you when it makes a liability dewermination with respect 1o other
drivers involved in the collision. Any'information you muy wish 1o pravide Truck 1o aid its
consideranon of whether the negligence of any driver other than Testa caused Ms. Adums’
injuries will be given full congideration.
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Truck recognizes that duc to the fact thac Testa acted intentionally here wmay he issues
conceming the extent of liabilicy thar would be imposed on sny merely negligent drivers under
Washingren Jaw. Truck’s potential lisbility to Ms. Adums does not exceed the liability of any
negligent drivers (nunus appropriae cyedirs for any available liability insurance). Truck is
specifically reseTving the right to seek segregation of the damages caused by Testa from damages
cuused by any merely negligent lonfeasors, as contemplated in Tegman v. Accidenr & Medical
Investigarians, Inc., 150 Wn.2d 102, 75 P 3d 497 (2003).

Turning to your May 10 letter 1o Bill Harper, my undeistanding is thut he has alreudy forwarded
you copies of the busimess auto and commerciyl umbrells policies issucd o Edgewood Dental
Laboratories. This lemer explains the factual basis for Truek's dererminstion that Testa's
conduct cansing the collision was not an “accident.” 1 have enclosed capies of the documents on
which tha, deiermination was based. Truck has not yer mude a determination that Testa's acls
alone are the only proximate cause of Adams’ injuries.

Truck has hired an investigator, Gary Swanson, wha formerly was « rrooper with the Washungton
Siare Patrol.  You are not authonzed to malke direct contsct with Mr. Swanson. Mr. Swanson
has met 2 the accident scane with the investigating officer from the King County Shetiff's
Deparunent, J.D. Leach, but did not abiain any documents fram him. My. Swanson has obwined
a copy of a King S TV news broadeasy that includes video of the scene afier the accident had
taken place, but has been unable to obtan the survelllance camera video that was referenced in
news reponts. He has nat yer interviewed any watnesses. Truck has photogruphs of the vehicle
dnven by Ms. Adama. It has not made any “findings™ with respect Ya caunsation of the collision
bascd on those photographs or otharwise.

Please ullow me 1o swte that no waiver of any applicuble privileges, whether under work product
dactrine ar amamey-client privilege is intended by way of disclosure of the above mfermatias to
you 1n respanse 1o your May 10 lewer. Truck will continue its claim investigation and daes not
inend uny waiver of rights other than as specifically stated in this letter. Nor is waiver ol uny
2alioy rizhre held by ywur chient inl=ndad by Tnock.

I will be happy 1o discuss this matrer with yop at your canvenience if you huve any questions
abour Truck’s coverage determination ar thus lettes.

Very truly yottrs,
MERRICK, HOFSTEDT & IL.INDSEY. P.S.

l 20\— @'\a-
Ronald S. Dinning
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